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10/8/2010   

Appellant at ALJ Level 

Paradise Home Health Care, Inc. 

ALJ Appeal Number 

1-909901595 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

May 10, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Home Health Care Services 
Provider, Practitioner OR Supplier 

Paradise Home Health Care, Inc. 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Paradise Home Health Care, Inc. (Appellant) requested an Administrative Law Judge 

(ALJ) hearing to review the unfavorable reconsideration issued by the Qualified 

Independent Contractor, Maximus Federal Services (QIC), denying Medicare coverage 

and reimbursement for the home health care (HHC) services Appellant furnished the 

beneficiary from March 11, 2011, until April 18, 2011.  Specifically, the QIC denied 

Medicare coverage and reimbursement for the HHC services because the plan of care 

(POC) did not contain a dated physician’s signature, as required by section 424.22(a)(2) 

of Title 42 of the Code of Federal Regulations (CFR).  After a hearing, the ALJ issued a 

fully favorable decision, finding Medicare coverage existed for and ordering Medicare 

reimbursement for the HHC services Appellant furnished the beneficiary from March 11, 

2011, until April 18, 2011. 

The ALJ’s decision contains an error of law material to the outcome of this claim.  

Specifically, the ALJ failed to consider the conditions for Medicare payment of HHC 

services articulated in section 424.22(a)(2) of Title 42 of the CFR, which states:  “The 

certification of need for home health services must be obtained at the time the plan of 

care is established or as soon thereafter as possible and must be signed and dated by 

the physician who establishes the plan.”  (emphasis added).  Additionally, section 

3.3.2.4(C) of chapter 3 of the Medicare Program Integrity Manual (MPIM) (CMS Pub. 

100-08) prohibits physician attestation statements from being used to backdate POCs 

where regulations require a physician’s signature prior to a given event or a given date.  

Therefore, in accepting the physician’s attestation statements to effectively backdate his 

signature on the beneficiary’s POC, the ALJ erred as a matter of law in failing to 

consider the requirements of section 424.22 of Title 42 of the CFR and section 

3.3.2.4(C) of chapter 3 of the MPIM (CMS Pub. 100-08).  See 2 C.F.R. § 405.1063(a) 

("All laws and regulations pertaining to the Medicare and Medicaid programs . . . are 

binding on ALJs."); 42 C.F.R. §§ 405.1062(a) ("ALJs . . . are not bound by LCDs, 

LMRPs, or CMS program guidance, such as program memoranda and manual 

instructions, but will give substantial deference to these policies if they are applicable to 
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a particular case."), 405.1062(b) ("If an ALJ . . . declines to follow a policy in a particular 

case, the ALJ . . . decision must explain why the policy was not followed."). 

 

Background:  

Appellant furnished the beneficiary with HHC services from March 11, 2011, until April 

18, 2011.  ALJ at 1.  As a result, Appellant submitted a claim seeking Medicare 

reimbursement to the Medicare Administrative Contractor, National Government 

Services (MAC).  Exh.1 at 10.  On initial determination, the MAC denied Medicare 

coverage and reimbursement of the HHC services, finding Appellant failed to submit 

timely physician orders for the HHC services.  Exh.3 at 101.  As a result, Appellant 

requested a redetermination, arguing the HHC services were medically reasonable and 

necessary and met certification and physician orders requirements.  Exh.3 at 98-99.  

Nevertheless, the MAC issued an unfavorable redetermination, stating: 

The Certification and Plan of Care did not have the physician's handwritten date 

in locator twenty seven box where the date is required.  Beginning January 1, 

2011 a physician's stamped date is not acceptable and the date must be a hand 

signed.  The date the agency received the plan of care is no longer acceptable.  

Without the physician's handwritten date along with the physician's signature 

there is no valid certification.  Therefore the services remained denied for no 

certification. 

Exh.3 at 101b.  The MAC also found Appellant financially responsible for the 

noncovered services.  Id. 

Thereafter, Appellant sought a reconsideration of the unfavorable redetermination by 

the QIC, arguing the documentation submitted, including the certification attached to the 

request for reconsideration, established the HHC services were properly certified and 

ordered.  Exh.4 at 104.  The QIC issued an unfavorable reconsideration decision, 

finding Medicare coverage did not exist for the HHC services because the POC did not 

contain a valid physician-dated signature: 

At issue in this appeal are home health skilled nursing visits.  The visits were 

denied because of an invalid physician certification of the Home Health Plan of 

Care.  As of January 1, 2011 the physician must hand date his handwritten 

signature.  The "received" date is no longer acceptable.  In locator box 27, of the 

Home Health Certification and Plan of Care, the physician signed but did not date 

his signature.  There is a stamp "received" with the date "03-30-11," which has 

been ruled invalid. . . . 

The documentation submitted for review did not contain a valid physician 

certification for the period of services at issue.  The certification of need for home 

health services must be obtained at the time the plan of treatment is established 

or as soon thereafter as possible and must be signed by the physician who 
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establishes the plan.  Because the provider failed to submit the required 

documentation, Medicare cannot cover the home health services at issue. 

Exh.4 at 112b. 

In response to the unfavorable reconsideration decision, Appellant requested an ALJ 

hearing to review the claim for HHC services furnished to the beneficiary from March 

11, 2011, until May 18, 2011.  Exh.5 at 213.  Appellant argued the beneficiary qualified 

for Medicare coverage of HHC services and required skilled services to achieve her 

prior level of function.  Exh.5 at 212-13.  Additionally, Appellant contended it complied 

with the governing policies when establishing the beneficiary’s POC.  Exh.5 at 210.  

Appellant also attached an attestation statement from the beneficiary’s physician 

indicating the physician certified the POC on March 28, 2011.  Exh.5 at 207. 

The ALJ issued a fully favorable hearing after a telephonic hearing.  ALJ at 1-2.  The 

ALJ found the POC at issue was signed but not dated by the beneficiary’s physician and 

indicated Appellant received the signed POC from the physician on March 30, 2011.  

ALJ at 2.  Ultimately, the ALJ found the HHC services were medically reasonable and 

necessary.  ALJ at 19.  In addressing the POC, the ALJ stated: 

The record contains a Certification and Plan of Care for the period of March 11, 

2011 through May 9, 2011.  Here, the physician dated the certification when he 

signed the certification when he signed the certification, and the home health 

agency stamped "received" to confirm receipt of the signed certification.  A 

signature attestation submitted by the physician on October 14, 2011 documents 

that the Plan of Care was signed by the physician on March 28, 2011.  The 

signed certification was received by the home health agency on March 30, 2011.  

Therefore, the home health certification was properly signed. 

ALJ at 20.  Accordingly, the ALJ ordered Medicare reimbursement for the HHC services 

Appellant furnished the beneficiary from March 11, 2011, until April 18, 2011.  ALJ at 

20.  This referral requesting the Council accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

I. ALJ Review 

A party dissatisfied with a reconsideration may request a hearing before an ALJ.  42 

C.F.R. § 405.1000(a).  The ALJ conducts a de novo review and issues a decision based 

on the hearing record.  42 C.F.R. § 405.1000(d).  Further, an ALJ’s “decision must be 

based on evidence offered at the hearing or otherwise admitted into the record.”  42 

C.F.R. § 405.1046(a); see also 42 C.F.R. § 405.1046(a) (“Unless the ALJ dismisses the 

hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 

of law, and the reasons for the decision.  The decision must be based on evidence 

offered at the hearing or otherwise admitted into the record.”).  “The issues before the 

ALJ include all the issues brought out in the initial determination, redetermination, or 
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reconsideration that were not decided entirely in a party’s favor.”  42 C.F.R. § 

405.1032(a). 

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 

C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

II. Home Health Care Services 

“In order for home health care services to qualify for payment under the Medicare 

program . . . [t]he physician certification and recertification requirements for home health 

services described in [section] 424.22” of Title 42 of the CFR must be satisfied.  42 

C.F.R. § 409.41(b).  Additionally, “[a]ll requirements contained in [sections] 409.42 

through 409.47” of Title 42 of the CFR must be satisfied.  42 C.F.R. § 409.41(c); see 

also Ch.7, § 30.5 of the Medicare Benefit Policy Manual (MBPM) (CMS Pub. 100-02) 

(stating in order for home health care services to be covered by Medicare, the HHA 

must furnish the services pursuant to a valid plan of care and physician certifications).   

Section 409.42 of Title 42 of the CFR articulates the beneficiary’s qualifications for 

coverage of home health care services.  Section 409.43 of Title 42 of the CFR 

addresses the plan of care requirements.  Section 409.44 of Title 42 of the CFR sets 

forth the requirements for services to qualify as skilled services.  Similarly, section 

409.45 of Title 42 of the CFR defines dependent services.  Section 409.46 of Title 42 of 

the CFR explains the administrative costs associated with home health care services 

covered by Medicare.  Finally, section 409.47 of Title 42 of the CFR sets forth the 

requirements for the place of service.   

Section 424.22 of Title 42 of the CFR states Medicare Part A or Part B only pays for 

HHC services if a physician certifies and recertifies the criteria contained in subsections 

(a) and (b) of the regulation.  Subsection (a)(1) of the regulation sets forth the contents 

of the physician certification, in pertinent part: 

As a condition for payment of home health services under Medicare Part A or 

Medicare Part B, a physician must certify as follows: 

(i) The individual needs or needed intermittent skilled nursing care, or physical or 

speech therapy, or . . . occupational therapy.  If a patient’s underlying condition 

or complication requires a registered nurse to ensure that essential non-skilled 

care is achieving its purpose, and necessitates a registered nurse be involved in 

the development, management, and evaluation of a patient’s care plan, the 

physician will include a brief narrative describing the clinical justification of this 
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need.  If the narrative is part of the certification or recertification form, then the 

narrative must be located immediately prior to the physician’s signature.  If the 

narrative exists as an addendum to the certification or recertification form, in 

addition to the physician’s signature on the certification or recertification form, the 

physician must sign immediately following the narrative in the addendum. 

(ii)  Home health services were required because the individual was confined to 

the home except when receiving outpatient services. 

Furthermore, section 424.22 of Title 42 of the CFR articulates the timing of the 

physician certification and recertification.  Specifically, the regulation states: 

(a)(2) Timing and signature.  The certification of need for home health services 

must be obtained at the time the plan of treatment is established or as soon 

thereafter as possible and must be signed and dated by the physician who 

establishes the plan. 

(b)  Recertification— 

(1)  Timing and signature of recertification.  Recertification is required at least 

every 60 days, preferably at the time the plan is reviewed, and must be 

signed and dated by the physician who reviews the plan of care. 

42 C.F.R. § 424.22 (emphasis added).  Effective January 1, 2011, section 424.22 of 

Title 42 of the CFR was revised to require the physician sign and date the POC.  See 

Medicare Program; Home Health Prospective Payment System Rate Update for 

Calendar Year 2011; Changes in Certification Requirements for Home Health Agencies 

and Hospices; Final Rule, 75 Fed. Reg. 70,372, 70,464 (Nov. 17, 2010) (to be codified 

at 42 C.F.R. pts. 409, 418, 424, 484, and 489). 

III. Limitation on Billing 

Section 489.21 of Title 42 of the CFR limits the amounts a provider may bill the 

beneficiary.  The regulation provides, in pertinent part: 

[T]he provider agrees not to charge a beneficiary for any of the following: 

(a) Services for which the beneficiary is entitled to have payment made under 

Medicare. 

(b) Services for which the beneficiary would be entitled to have payment made 

if the provider— 

(1) Had in its files the required certification and recertification by a physician 

relating to the services furnished to the beneficiary; 

42 C.F.R. 489.21 

IV. Attestation Statements 
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Section 3.3.2.4 of chapter 3 of the MPIM addresses signature requirements in 

documentation submitted by providers and suppliers when seeking Medicare 

reimbursement.  (CMS Pub. 100-08).  Subsection (C) of the section addresses 

signature attestation statements.  Ch.3, §3.3.2.4(C) of MPIM (CMS Pub. 100-08).  The 

MPIM provides the following caution: 

Note:  The MACs and CERT shall NOT consider attestation statements 

where there is no associated medical record entry.  Reviewers shall NOT 

consider attestation statements from someone other than the author of the 

medical record entry in question (even in cases where two individuals are 

in the same group, one should not sign for the other in medical record 

entries or attestation statements).  Reviewers shall consider all 

attestations that meet the above requirements regardless of the date the 

attestation was created, except in those cases where the regulations 

or policy indicate that a signature must be in place prior to a given 

event or given date.  For example, if a policy states the physician 

must sign the plan of care before therapy begins, an attestation can 

be used to clarify the identity associated with an illegible signature.  

However, such attestation cannot be used to “backdate” the plan of 

care. 

Id. (emphasis added). 

 

Discussion:  

The ALJ erred as a matter of law in ordering Medicare reimbursement for the HHC 

services Appellant furnished the beneficiary from March 11, 2011, until April 18, 2011.  

This error of law is material to the outcome of this claim because it results in the ALJ 

ordering Medicare reimbursement for HHC services which do not satisfy the conditions 

for payment articulated in the CFR. 

Section 424.22(a)(2) of Title 42 of the CFR requires the beneficiary’s physician to sign 

and date the POC ordering HHC services “at the time the plan of care is established or 

as soon thereafter as possible.”  Additionally, section 424.22(b)(1) of Title 42 of the CFR 

requires the physician to recertify the beneficiary’s plan of care at least every sixty days 

by signing and dating the recertification.  Therefore, in order for Medicare to issue 

payment for HHC services, the physician must sign and date the POC within the 

timeframes established in the regulations.  Furthermore, the MPIM precludes the 

submission of attestation statements to establish the date a signature was obtained 

when “the regulations or policy indicate that a signature must be in place prior to a given 

event or given date.”  Ch.3, § 3.3.2.4 of MPIM (CMS Pub. 100-08). 

Here, the POC contains the following signatures: 
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Exh.2 at 97.  Accordingly, the nurse indicated receipt of the verbal order to start care on 

March 11, 2011.  Id.  The physician signed the POC between March 11 and 30, 2011; 

however, the physician did not date his signature.  Id.  On March 30, 2011, Appellant 

recorded receipt of the signed POC.  Id. 

The administrative record also contains and attestation by the beneficiary’s physician, 

stating:  “I, Dr. Alejandro Gil, certify that I personally caused the issuance of, and 

signed, the following Orders in relation to the treatment of [the beneficiary] for 

certification period 03/11/2011-05/09/2011.”  Exh.5 at 207.  With regard to the POC, Dr. 

Gil asserted he signed the POC on March 28, 2011.  Id. 

Physician certification is a condition of payment under section 1814 of the Act and the 

regulations in section 424.22 of Title 42 of the CFR, and not a criterion for coverage.  In 

order for HHC services to qualify for payment under Medicare, a beneficiary must 

qualify for coverage of services as stated in sections 409.42 through 409.47 of Title 42 

of the CFR and meet the physician certification requirements described in section 

424.22 of Title 42 of the CFR.  See 42 C.F.R. § 409.41.  Under the statutory and 

regulatory scheme, coverage and payment are treated as two separate inquiries:  first, it 

is necessary to determine whether the services are covered by Medicare; and second, if 

coverage exists, it is necessary to determine whether the conditions for payment to a 

provider are met.  However, if coverage is established, the provider, not the beneficiary, 

is responsible for obtaining the necessary physician certifications under section 

489.21(b)(1) of Title 42 of the CFR. 

In this case, the ALJ erred as a matter of law in finding the POC at issue satisfied the 

conditions for Medicare payment.  The regulations require the physician to sign and 

date the POC.  42 C.F.R. § 424.22.  The regulation was amended to include the 

requirement of the physician dating his or her signature, effective January 1, 2011.  See 

Medicare Program; Home Health Prospective Payment System Rate Update for 

Calendar Year 2011; Changes in Certification Requirements for Home Health Agencies 

and Hospices; Final Rule, 75 Fed. Reg. 70,372, 70,464 (Nov. 17, 2010) (to be codified 

at 42 C.F.R. pts. 409, 418, 424, 484, and 489).  Therefore, because the POC does not 

contain the physician’s signature and date, it does not satisfy the conditions for 

Medicare payment.   

Furthermore, the ALJ erred as a matter of law in relying upon the submitted attestation 

statement to retroactively date the POC.  The ALJ failed to give section 3.3.2.4(C) of 
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chapter 3 of the MPIM (CMS Pub. 100-8) substantial deference, or in the alternative, 

failed to explain the rationale for deviating from the MPIM’s guidance regarding 

attestation statements.  As set forth above, the MPIM precludes reliance on an after-

the-fact physician attestation statement to prove a POC was signed timely.  Ch.3, § 

3.3.2.4(C) of MPIM (CMS Pub.100-08). 

The Social Security Act and implementing regulations specify that, as a condition for 

Medicare payment for HHC services, a physician must certify and recertify, as 

necessary, that the beneficiary meets HHC eligibility requirements, including that the 

HHC services are required because the beneficiary is confined to the home and in need 

of skilled services.  Social Security Act §§ 1814(a)(2)(C), 1835(a)(2)(A); 42 C.F.R. § 

424.22.  Provider bears the responsibility for ensuring it meets all applicable certification 

requirements to receive Medicare payment for the services for which coverage has 

been allowed.  In the present case, however, the POC in effect for the dates of 

treatment at issue does not contain a dated physician’s signature, indicating the date in 

which the physician certified the POC. 

Accordingly, because the POC does not contain a dated physician’s signature, the POC 

and physician certification does not satisfy Medicare’s conditions for payment as 

articulated in section 424.22 of Title 42 of the CFR.  Therefore, because as a part of its 

agreement to participate in Medicare, a provider agrees not to charge a beneficiary for 

services for which the beneficiary would be entitled to have payment made if the 

provider had in its files the required physician certifications, the provider is financially 

responsible for the HHC services at issue and cannot bill the beneficiary for these 

services.  See 42 C.F.R. § 489.21(b)(1).  Accordingly, the ALJ erred as a matter of law 

in ordering Medicare reimbursement for the HHC services Appellant furnished the 

beneficiary from March 11, 2011, until April 18, 2011. 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


